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SENATE BILL NO. 258
INTRODUCED BY WHEAT, BERGREN, BIXBY, HANSEN, LENHART, MALCOLM, MUSGROVE, STAHL,
VILLA, WITT

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LAWS GOVERNING COMPENSATION FOR
DAMAGES SUSTAINED BY THE SURFACE OWNER WHEN OIL ©R AND GAS OPERATIONS ARE
CONDUCTED; CLARIFYING THE PURPOSE OF THE LAWS,; EEHHNATINGANDREVSING-CERTARN
PEFANFHONS; CONFORMING—SECTHONS—TO0—HE—REWSED—DBEFINIHONS: REVISING THE
REQUIREMENTS GOVERNING NOTICE OF OIL AND GAS OPERATIONS; REQUIRING THE OIL AND GAS
DEVELOPER OR OPERATOR AND SURFACE OWNER TO ENTER INTO GOOD FAITH NEGOTIATIONS

WHHTHESURFACE-OWNER REGARDING MITIGATION OF AND COMPENSATION FOR DAMAGES
BEFORE ENTERING THE SITE TO BEGIN OIL ©R AND GAS OPERATIONS; SPECIFYING ITEMS THAT
MUST BE ADDRESSED IN THE NEGOTIATIONS; PROVIDING THAT THE OIL AND GAS DEVELOPER OR

OPERATOR IS REQUIRED TO COMPENSATE THE SURFACE OWNER FOR LOST USE OF ANB-ACEESS
F6 THE SURFACE OWNER'S LAND; PROHIBITING ENTRY ON THE SURFACE OWNER'S LAND UNTIL
NOTICE HAS BEEN PROVIDED AND A WRITTEN AGREEMENT HAS BEEN REACHED REGARDING
MITIGATION OF AND COMPENSATION FOR DAMAGES OR THE OIL AND GAS DEVELOPER OR

OPERATORHASP

FORBAMAGESAND PAID THE SURFACE OWNERAND POSTED ABOND; REQUIRING MINERAL LESSEES

TONOTIFY SURFACEOWNERS OF LEASING; PROVIDING TREBLE DAMAGES FOR AVIOLATION OF THIS

PROHIBITION,;

PROWVIBINGTFORAPPEAEOFTHECOURTSIUDGMENT; AMENDING SECTIONS 82-10-501, 82-16-562;

82-10-503, 82-10-504, 82-16-565; AND 82-11-122, MCA; REPEALING SECTIONS 82-10-506, 82-10-507, AND
82-10-508, MCA,; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 82-10-501, MCA, is amended to read:

"82-10-501. Purpose -- legislative findings. (1) The purpose of this part is to:
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(a) provide for the protection of surface owners of land underlaid with oil and gas reserves white-altowing

AND THE OWNERS OF THOSE RESERVES BY PROVIDING for the necessary AND REASONABLE development of those

reserves;

(b) encourage accommodation of potentially conflicting interests BETWEEN THE OIL AND GAS DEVELOPER

OR OPERATOR AND THE SURFACE OWNER by agreement; and

(C) PROVIDE PROCEDURES FOR PROTECTING THE RIGHTS OF BOTH SURFACE OWNERS AND OIL AND GAS

DEVELOPERS OR OPERATORS WHEN DISPUTES OR DISAGREEMENTS ARISE BETWEEN THEM RELATING TO MITIGATION AND

COMPENSATION FOR DAMAGES TO THE SURFACE OWNER.

(2) To carry out the purpose described in subsection (1), the legislature finds that:
(a) itis necessary to protect the economic well-being of individuals engaged in agricultural production

and of other surface owners OF RECORD;

(b) exploration for and development of oil and gas reserves in this state, while necessary, interferes with
the use, agricultural or otherwise, of the surface of certain land; and

(c) owners of the surface estate should be justly compensated for use of their property and interference
with the use of their property due to oil ant ef AND gas development.

(3) _The legislature further finds that the purpose of this part can be pursued without impairment of any

constitutionally protected rights of owners of severed oil and gas estates through the exercise of the state's

police power by:

(A) REQUIRING COMPENSATION OF OWNERS OF THE SURFACE ESTATE FOR DAMAGES AND DISRUPTION; AND

(B) ALLOWING ENTRY_ON THE SURFACE OWNER'S LAND IN THE ABSENCE OF AN AGREEMENT RELATED TO

ESTIMATED DAMAGES AFTER NOTICE AND POSTING A BOND.

(4) The leqgislature further finds that this part does not prevent:

(a) the owner of a severed oil and gas estate from engaging in the development of oil 6f AND gas; or

(b) the issuance of a permit required under law for oil 6f AND gas development.”
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Section 2. Section 82-10-503, MCA, is amended to read:

"82-10-503. Notice of griting oitor-agas DRILLING operations. (1) WHEN AN INTEREST IN AN OIL AND GAS

ESTATE IS LEASED OR CONVEYED, THE ENTITY LEASING THE INTEREST SHALL GIVE WRITTEN NOTICE OF THE LEASE OR

CONVEYANCE TO THE SURFACE OWNER OF RECORD WITHIN 30 DAYS AFTER THE LEASING OR CONVEYANCE OCCURS.

5(2) Inaddition to the requirements for geophysical exploration activities governed by Title 82, chapter

1, part 1, the eitand-gas-devetoperor OIL AND GAS DEVELOPER OR operator shall give the surface owner and any

purchaser under contract for deed written notice of the driling oit-6r-6as DRILLING operations that ke the

DEVELOPER OR operator plans to undertake. Fhis

£} The notice shatt must:

(a) sufficiently disclose the plan of work and operations to enable the surface owner to evaluate the

effect of drilting ot-or-gas DRILLING operations on the surface owner's use of the property; and

(b) include an offer to enter into good faith negotiations with the surface owner regarding mitigation of
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and compensation for damages as provided in 82-10-504.

#}(3) The notice shalt must be given no more than 90 days and no fewer than 8 45 days before
: - o : e : o | .

eperation’s COMMENCEMENT OF ANY ACTIVITY ON THE LAND SURFACE FOR THE FIRST TIME."

Section 3. Section 82-10-504, MCA, is amended to read:

"82-10-504. Surface damage and-disruptionpayments mitigation and compensation -- negotiation

-- penalty for late payment. (1) After notice of oil 6f AND gas operations has been provided under 82-10-503

and before entering the surface owner's land to conduct oil e AND gas operations, the OIL AND GAS DEVELOPER

OR oOperator AND THE SURFACE OWNER OF RECORD shall enter into good faith negotiations with-the-surface-owner

to reach a written SURFACE USE agreement regarding the—fellowing MITIGATION OF AND COMPENSATION FOR

DISRUPTION AND DAMAGES EXPECTED TO BE INCURRED BY THE SURFACE OWNER AS A RESULT OF THE OIL AND GAS

OPERATIONS. THE SURFACE USE AGREEMENT MUST INCLUDE:

(a) _placement of roads to be constructed by the operator;

(b) points of entry upon the surface for oil f AND gas operations;

(c) _construction and placement of pits used for oil 6t AND gas operations;

(d) use and impoundment of water on the surface of the land;

(e)_removal of plants;

(f)_surface water drainage changes caused by oil 6f AND gas operations;

(g)_actions to be taken by the OIL AND GAS DEVELOPER OR operator to mitigate damages, including BUT

NOT LIMITED TO reclamation of the land and actions to control weeds, dust, and traffic;

3(H) disruption of the surface owner's operations;

(1) loss or impairment of ground water wells; ant

(J) LOSS OF AGRICULTURAL PRODUCTION AND INCOME;

(K) LOSS OF LAND VALUE;

(L) LOSS OF USE OF THE SURFACE OWNER'S LAND;

(M) LOSS OF VALUE OF IMPROVEMENTS CAUSED BY OIL AND GAS OPERATIONS;

(N) COMPENSATION FOR DAMAGES AS PROVIDED IN SUBSECTION (2); AND

(o) any other activities or facilities necessary for oil et AND gas operations, including seismic
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exploration.

(2) (A) THE SURFACE USE AGREEMENT MUST INCLUDE THE AMOUNT OF COMPENSATION TO BE PAID TO THE

SURFACE OWNER OF RECORD FOR DISRUPTION AND DAMAGES EXPECTED TO BE CAUSED BY THE OIL AND GAS

OPERATIONS.
(b) The amount of damages may be determined by any formula mutually agreeable between the surface

owner and the eil-and-gas—tdevetoperor OlL AND GAS DEVELOPER OR operator. When determining damages,

consideration shalt must be given to the period of time during which the loss occurs.
(c) The surface owner may elect to receive annual damage payments over a period of time, except that
the surface owner shatt must be compensated by a single sum payment for harm caused by exploration only.
(d)
operationsandproduction: Payments under this stbseetion(1) section are intended to compensate the surface

owner for damage and disruption:++e. A person may not reserve or assign that compensation apart from the

surface estate except to a tenant of the surface estate.

(3) (A) IF THE PARTIES ARE UNABLE TO AGREE ON THE AMOUNT OF COMPENSATION FOR DISRUPTION AND

DAMAGES, THEN THE AGREEMENT MUST SET FORTH BOTH THE OIL AND GAS DEVELOPER'S OR OPERATOR'S DAMAGE

ESTIMATE AND THE SURFACE OWNER'S DAMAGE ESTIMATE. BOTH ESTIMATES MUST BE ATTACHED TO THE SURFACE USE

AGREEMENT AND MADE A PART OF THE AGREEMENT.

(B) BEFORE THE OIL AND GAS DEVELOPER OR OPERATOR ENTERS THE SURFACE OWNER'S PROPERTY TO BEGIN

OIL AND GAS OPERATIONS, THE OIL AND GAS DEVELOPER OR OPERATOR SHALL PAY THE SURFACE OWNER THE AMOUNT

OF DAMAGES ESTIMATED BY THE OIL AND GAS DEVELOPER OR OPERATOR AND POST A BOND FOR TWICE THE AMOUNT OF

THE DIFFERENCE BETWEEN THE DAMAGES ESTIMATED BY THE OIL AND GAS DEVELOPER OR OPERATOR AND DAMAGES

ESTIMATED BY THE SURFACE OWNER OR $10,000, WHICHEVER IS LESS. THE BOND MUST BE POSTED AS PROVIDED IN

[SECTION 9].
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2)(4) An eitantdgas—developeror OIL AND GAS DEVELOPER OR operator who fails to timely pay-an
tastaltmentunder—any—anndal make payment wiTHIN 30 DAYS under a dafmage SURFACE USE agreement

negotiated with a surface owner er-asprovidecHn-acompensation-award-determined-by the-cotrtpurstantto

fseetionr9t is liable for payment to the surface owner of twice the unpaid amount efthe-trpaicHnstatiment if the

tastattment payment is not paid within 60 days of receipt of notice of failure to pay from the surface owner."

Section 4. Section 82-11-122, MCA, is amended to read:

"82-11-122. Notice of intention to drill or conduct seismic operations -- notice to surface owner.

It is unlawful to commence the drilling of a well for oil or gas without first filing with the board written notice of

intention to drill, ane obtaining a drilling permit as provided in 82-11-134,-After-the-permitisisstedanoitand
inettnter82-16-562-shalteompty and complying with the notice requirements

of 82-10-503 before-commencingdrilting-operations, if applicable. Itis unlawful to conduct seismic explorations

without first giving the board a copy of the notice of intention to explore filed with the county under 82-1-103."

NEW SECTION. Section 5. Entry for oil 6f AND gas operations. {HyExceptasprovidedHinsubsectiont

{2)ythe THE OIL AND GAS DEVELOPER OR operator may enter on the surface owner's land to begin oil 6r AND gas

operations in substantial compliance with the permit issued by the board of oil and gas conservation under Title

82, chapter 11, only after the OIL AND GAS DEVELOPER OR operator has given notice of oil 6t AND gas operations,

as provided in 82-10-503, after the OIL AND GAS DEVELOPER OR operator has complied with all necessary federal

and state permitting laws, and after:

f&) the surface owner and the OIL AND GAS DEVELOPER OR operator reach a written SURFACE USE

agreement regarding mitigation of and compensation for damages treer82-16-564; OR THE OIL AND GAS

DEVELOPER OR OPERATOR PAYS THE SURFACE OWNER AND POSTS A BOND UNDER 82-10-504 AND [SECTION 9].
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NEW SECTION. Section 6. Offer -- award of litigation expenses. (1) An OIL AND GAS DEVELOPER OR

operator shall, within 30 days after a—petitionisfitedtunderf{section91 EITHER PARTY PETITIONS THE COURT TO

DETERMINE DAMAGES, submit to the surface owner a final written offer for damages, including the accrued

necessary expenses of the surface owner. If at any time prior to 10 days before the trial the surface owner

serves a written notice to the OIL AND GAS DEVELOPER OR operator that the offer is accepted, either party may then

file the offer and notice of acceptance, together with the proof of service of the acceptance with the court, and
a judgment must be entered. An offer not accepted is considered withdrawn and evidence of the offer is not
admissible at trial, except in a proceeding to determine litigation expenses. The fact that an offer is made but
not accepted does not preclude a subsequent offer.

(2) In the event of litigation and if the surface owner prevails by receiving an award in excess of the final

offer of the OIL AND GAS DEVELOPER OR operator, the court shall award necessary litigation expenses to the

surface owner.
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NEW SECTION. Section 7. Treble damages. (1) The court may award treble damages to a surface

N
w

owner upon a showing, by a preponderance of the evidence, that the OIL AND GAS DEVELOPER OR operator

N
N

intentionalty-ornegligently WRONGFULLY began oil ©f AND gas operations on the surface owner's land before:

N
ol

(a) giving notice of oil 6f AND gas operations as provided in 82-10-503;

N
»

(b) securing aft A SURFACE USE agreement with the surface owner; or

onine-t : :  appraisers.

(C) PAYING DAMAGES AND POSTING A BOND UNDER 82-10-504.

(2) tayExceptasprovidedinsubsection{2)tb);cottectionr COLLECTION of damages under this part does

not preclude the surface owner from the collection of any additional damages caused by the OIL AND GAS
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DEVELOPER OR operator at a subsequent date.

NEW SECTION. SECTION 8. APPLICATION FOR PERMIT TO DRILL -- ADDITIONAL NOTICE. WHEN SUBMITTING

AN APPLICATION TO THE BOARD FOR A PERMIT TO DRILL, THE OIL AND GAS DEVELOPER OR OPERATOR SHALL FILE A

STATEMENT WITH THE BOARD, INCLUDING THE SURFACE OWNER'S NAME, CONTACT ADDRESS, TELEPHONE NUMBER, AND

ANY OTHER RELEVANT AND NECESSARY CONTACT INFORMATION KNOWN TO THE OIL AND GAS DEVELOPER OR OPERATOR,

CERTIFYING THAT NOTICE OF PROPOSED OIL AND GAS OPERATIONS WAS PROVIDED TO THE SURFACE OWNER AND THAT:

(1) THE PARTIES ENTERED INTO A SURFACE USE AGREEMENT THAT INCLUDES EITHER MUTUALLY AGREED DAMAGE

COMPENSATION OR THE ESTIMATES OF DAMAGES BY BOTH PARTIES; OR

(2) IF THE PARTIES DISAGREE ON DAMAGES, THE OIL AND GAS DEVELOPER OR OPERATOR HAS PAID ITS

ESTIMATED DAMAGE AMOUNT AND POSTED A BOND AS REQUIRED UNDER 82-10-504.

NEW SECTION. SECTION 9. SURETY BOND OR GUARANTY -- APPROVAL -- OBJECTIONS -- RELEASE. (1) THE

SURETY BOND OR OTHER GUARANTY REQUIRED UNDER THIS SECTION MUST BE EXECUTED BY THE OIL AND GAS DEVELOPER

OR OPERATOR OR A BONDING COMPANY ACCEPTABLE TO THE BOARD.

(2) THE SURETY BOND OR OTHER GUARANTY MUST BE IN AN AMOUNT EQUAL TO TWICE THE AMOUNT OF THE

DIFFERENCE BETWEEN THE DAMAGE ESTIMATES OF THE PARTIES UNDER 82-10-504 oR $10,000, WHICHEVER IS LESS.

THE AMOUNT OF THE BOND OR OTHER GUARANTY SPECIFIED IN THIS SUBSECTION IS NOT INTENDED TO ESTABLISH ANY

AMOUNT FOR REASONABLE AND FORESEEABLE DAMAGES.

(3) WITHIN 7 DAYS AFTER RECEIPT OF THE SURETY BOND OR OTHER GUARANTY, THE BOARD SHALL NOTIFY THE

SURFACE OWNER OF RECEIPT OF THE SURETY BOND OR OTHER ACCEPTABLE GUARANTY, INCLUDING A DESCRIPTION OF

THE AMOUNT AND TYPE OF THE BOND OR GUARANTY, AND SHALL PROVIDE TO THE SURFACE OWNER A COPY OF THE

STATEMENT REQUIRED UNDER [SECTION 8].

(4) UPON RECEIPT OF AN ACCEPTABLE SURETY BOND OR OTHER GUARANTY BY THE BOARD AS SPECIFIED IN

SUBSECTION (2) AND RECEIPT OF ALL REQUIRED REGULATORY APPROVALS TO SECURE A DRILLING PERMIT, THE OIL AND

GAS DEVELOPER OR OPERATOR MUST BE PERMITTED ENTRY ON THE LAND TO CONDUCT OIL AND GAS OPERATIONS IN

ACCORDANCE WITH TERMS OF THE SURFACE USE AGREEMENT AND ANY EXISTING CONTRACTUAL OR LEGAL RIGHT.

(5) ANY SURETY BOND OR OTHER GUARANTY MUST BE RELEASED BY THE BOARD AFTER:
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(A) COMPENSATION FOR DAMAGES HAS BEEN MADE;

(B) ALL PARTIES AGREE TO THE RELEASE; OR

(C) ANY ACTION FOR DAMAGES IS FINALLY RESOLVED AND ALL DAMAGES HAVE BEEN PAID.

(6) ANY SURETY BOND OR GUARANTY EXECUTED UNDER THIS SECTION MUST BE IN ADDITION TO THE SURETY

BOND OR GUARANTY REQUIRED UNDER 82-11-123 FOR RECLAMATION AND COMPLIANCE WITH RULES AND ORDERS OF THE

BOARD.

NEW SECTION. Section 10. Repealer. Sections 82-10-506, 82-10-507, and 82-10-508, MCA, are

repealed.

NEW SECTION. Section 11. Codification instruction. {Seetions#throtgh11} [SECTIONS 5 THROUGH

9] are intended to be codified as an integral part of Title 82, chapter 10, part 5, and the provisions of Title 82,

chapter 10, part 5, apply to fsections—7through-11} [SECTIONS 5 THROUGH 9].

NEW SECTION. Section 12. Effective date. [This act] is effective on passage and approval.

-END -
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